@ )k b o4z Tsinghua University Law Journal
j%’#ji_%Vol. 11, No.3 (2017)

[ s £ 5% PP B B B ALY TR 1Y
PR G K LR

|

- EAE RS

ERMBRET KEBRG BRI &
 BR R EY KEEAN R KR
BRREMBREY REREROHRNE
B G4 B xR Y AR By Bt S

N -4

= oiw o

>k

B E EERAY, ARBANBRLATREERG R, PRRBITVRREEA, BF,
B EHGLE, RAMBIETEL S, AZATERGT K, ZHAEBRAR, #EEARS.
AHR, ARBTRATHEN, TREGELRTRITAINLRSERGKE, 2ot L, BERTAY
AP R . RERBAS . MALLAN, BHEFTHERF LA RE S REOR AT R#E/THEH,
K, EERBHENZHRTHENMGALRS, BAZTABEGABAR, B, BEHLE
BHELFENHGEE, AT RRRRAGAH, RECEH R TR, MERREAA B4
FRER, 2 2GR FREEANLTHR, LERTHINMELKE A2,

KRR BAFRKFFE TEKAYVEK BHLR AREH

— . R

BEERRAVABENEEZRBAHTENYT R, BREREARHRER0E AL

» BT RERFED, Belt,
B (BEEY) BATFFERRUENIREREL,

- 185«



5?%@ kY 2017 £ 3 H

1) EFERBR L T E PR R AR LA SRR, EERERAIYIAG R 2 i %
FRERORRTNATERERFEFE, R, SEAEREAR, BREHAIEEEGESE
MBI 2) REEZRAER, EMERABFREEHSRBZEPRAE MR Hik,
WHER R M iR ExXWERARARKAR, REFRRHIANEERES. RE
FRF—ENEREE, ERREANA GERrSE i H RIAA D, TEMR S im0 6] 3o B Br ki R
HHBBERARULY, REEREEARNERERKESIER,

EAZERBANAT, BREEFREERBELEELATEAEARE, BRER
P, REKEERERZAABRABFEESREREERMESAIE L4 BT PEEE R BRI
EMETAERSREE AN SR, ERRMEFAURRESRER MM ERXRRETR,
L, REEFSEHERFAEBRBRNRBEN PROFEEA, MERERIFREFH
YRR R EEBRAR AR, ERML, FERRMPEEIARETERZY I TR EUR LR
L) BEFHFURERESIFRESF, WAREERGEWEIINIT.

BRMPREBABRELFRZREK, MREETHENUREL LR EERIEE, F8EA
Ef, RBERTBUTY, BHTRERXAGAENTOY, E% THAHEERBRNBORE |,
REMFBESHAEEKNRKRRER, B4, RERTENMEBEEEARER? MEREMNRE
PRUTUBAERIAR? HRESERWNMREIELRAETER? AXHEEAKABRBRAKE
ST BEY E BB ATk, RN HREY R EBNARE, SE7E AR B
| E RN ERBEY AR NI S0

ZBRENREY KEBRNWB R &

PEREMEEAEMAET EENRIEL ) B FREEXMEE AR R ENENERAE
BHEEAD, MREFEEIHBZAUHEHLEENAR . R, FAXEEFELRE
WiEAER . ZTLHWN . MERFMREBRTLIRI, MBRERA §RY KEENNRE
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ERFVHEHET, AUEXN “VEREENWRE” FLULARAE. 2XHKR “RF”, £HEMHF

(1) See Karen J. Alter, The New Terrain of International Law: Courts, Politics, Rights, Princeton University
Press, 2014; Cesare Romano, Karen Alter & Yuval Shany (eds. ), Oxford Handbook of International Adjudication, Oxford
University Press, 2014 ; Yuval Shany, Assessing the Effectiveness of International Courts, Oxford University Press, 2014.

(2] WTO 4fRRHMXIAE X WIO thE@BRMEAMA N EA “BHME" N, ERHTENY “’
HE" RIET WTO AT KA E. R, BFrEk. ERSHEERE. BREER . BRNASRKE. ERFEREE
oS5 B E P i U “IRmIME BRERER A THXERMF AR EREY,

(3] See Status of Eastern Carelia, 1923 P. C.1. J. Ser. B, No.5, Advisory Opinion, p.27.

(4) EFEBRERFAETEZQENIREHE (FHFBIT) LUAASHREETHAELAZE (HKFTA),
gt A m A S E (FFRK NAFTA) | PEEHTH= FTA %,

(5] See Zachary Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, pp. 32
~38.

(6) AFAIEIN, ERFRBAVKOEE SHRARIEMERY “BHAMS" (inherent power), HEZ, B
LR H BRI B THREE BT
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fIfRREX &y, ZFMER, BRAVMAEHEENFESTMEER X/ MIE, & “Fl
B/ BHEMARREER” f, BbrkbkiEl, “ERAGEEYEFIRTHESIGER, HE
BREBE MBI E 2T HTR F BN £ “9it. B 58 LR HE” F, Birik
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{7) See Stavros Brekoulakis, Systemic Bias and the Institution of International Arbitration: A New Approach to
Arbitral Decision-Making, 4 Journal of International Dispute Settlement (2013), pp. 558 ~ 563; Gus van Harten,
Perceived Bias in Investment Treaty Arbitration, in Michael Waibel et al ( eds. ), The Backlash against Investment
Arbitration: Perceptions and Reality, Kluwer Law International, 2010, p.433.

[ 8) International Law Commission, Draft Articles on the Law of Treaties with Commentaries, Yearbook of the
International Law Commission, 1966, Vol.II, p.218.

(9] HHE: “ (PHEESEH) ‘BFERFER HMFTHL? —ETHRABBREDOMATE",
(iEHIE¥) 2010 SE58 2 1, 2R 130 34,

(10) See Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties, Martinus Nijhoff
Publishers, 2009, p. 425; Hersh Lauterpacht, Restrictive Interpretation and the Principle of Effectiveness in the
Interpretation of Treaties, 26 British Yearbook of International Law (1949), p.56; B X . “&AXE FHWEEEN",
(HREE) 2013 554 3, 6 128 T,

(11) See Richard K. Gardiner, Treaty Interpretation, Oxford University Press, 2008, p. 151; Georg
Schwarzenberger, Myths and Realities of Treaty Interpretation: Articles 27 ~29 of the Vienna Draft Convention on the Law
of Treaties, 9 Virginia Journal of International Law (1968) , 10; §iiE (9), H¥EEI, 135 W,

(12) ZREE (8), BRFRERERAME, $220 7; 265 (FABRMIE), BE MR 2003 £h7, %
35150; (3] B7H. B (BAEERE) (B850, TRESE, PEXKEH 2 MR 1998

ERR, 3720 T,
(13] See Graham Cook, A Digest of WTO Jurisprudence on Public International Law Concepts and Principles,

Cambridge University Press, 2015, pp. 229 ~232; Ole Kristian Fauchald, The Legal Reasoning of ICSID Tribunals-An
Empirical Analysis, 19 European Journal of International Law (2008 ), p.354.
(14) Continental Shelf ( Libyan Arab Jamahiriya/Malta) , 1. C. J. Reports 1985, para. 19.
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HREY KRAEHEE EZAINN “BRE” BENT KER, EFRIEP, =5
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HE7E BIT MHETARERIT MR, BN BT KA SR R B F MR 20 B8
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AT = 5585 BIT TROBEE S 4 2V 7 “Tokios FFEFR=ZR” 1, Tokios R7EIMI%E
RALAT, HEF 5SS BIT R, B Tokios # 99% it & = HR A,

(15) See Land, Island and Maritime Frontier Dispute ( El Salvador/Honduras: Nicaragua intervening), 1. C. J.
Reports 1992, paras. 372 ~380.

(16) BREEE. (ErAk: MEEBNRRESER), BEFBR 2015 68, 5425 7T,

(17) Anglo-Iranian 0il Co. (United Kingdom v. Iran), 1. C.]J. Reports 1952, pp. 104 ~105.

(18) Fisheries Jurisdiction ( Spain v. Canada) , 1. C. J. Reports 1998, paras. 46 ~49.

(19) See Hugh Thirlway, The Law and Procedure of the International Court of Justice: Fifty Years of Jurisprudence
Oxford University Press, 2013, p. 1632.

(20) #2535 BIT 5 8 K AFREER “EMFm" RIMR, MEESHERT BIT H 8 RNAFRIEE
RSER. BRUBEBEA XN FRBLAR, AIEEMNSEELHEEEER Z, BHEARBREES
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{21) See Saluka v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, paras. 229 ~241.
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FRAIE A RERFTHLRER, EREREFLT D)

(22) See Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29 April 2004,
paras. 38 ~43,

(23] See Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18, Dissenting Opinion of Prosper Weil, 29 April
2004, paras. 27 ~30. .

(24) See Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12, Decision on the Application for Annulment of the
Argentine Republic, 1 September 2009, paras. 108 ~ 109.

(25) See Engela C. Schlemmer, Investment, Investor, Nationality and Shareholders, in Peter Muchlinski et al
(eds. ), Oxford Handbook of International Investment Law, Oxford University Press, 2008, p.79.

[26] See Milicom v. Senegal , ICSID Case No. ARB/08/20, Decision on Jurisdiction, 16 July 2010, paras. 67 ~73.

(27) See Plama ». Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 February 2005, paras. 155 ~ 165.

{28) See Yukos Universal Ltd. (Isle of Man) v. Russian Federation, PCA Case No. AA 227, Interim Award on
Jurisdiction and Admissibility, 30 November 2009, paras.441 ~443, 456 ~459.

(29] See Michael Waibel et al (eds. ), The Backlash against Investment Arbitration: Perceptions and Reality,
Kluwer Law International, 2010, p.26.
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(30) See Petrobart v. Kyrgyz Republic, SCC Case No. 126/2003, Final Award, 29 March 2005, pp. 69 ~72.

(31) See MHS v. Malaysia, ICSID Case No. ARB/05/10, Decision on Annulment, 16 April 2009, paras. 57 ~62,
71 ~73; SGS v. Pakistan, ICSID Case No. ARB/01/13, Decision on Jurisdiction, 6 August 2003, paras. 139 ~140; SGS
v. Philippines, ICSID Case No. ARB/02/6, Decision on Jurisdiction, 29 January 2004, para. 103.

(32) See Saipem v. Bangladesh, ICSID Case No. ARB/05/7, Decision on Jurisdiction, 21 March 2007, paras. 125
~128; Frontier v. Czech, UNCITRAL Case, Final Award, 12 November 2010, para. 231; White Industries ». India,
UNCITRAL Case, Final Award, 30 November 2011, paras.7.6.1 ~7.6.10.

(33) ZWHNE(S),Zachary Douglas 45,55 191 T,

(34) See Fedax v. Venezuela, ICSID Case No. ARB/96/3, Decision on Jurisdiction, 11 June 1997, para.41.

(35]) See Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5, Decision on Jurisdiction and
Admissibility, 4 August 2011, paras. 374 ~378; Ambiente Ufficio S. p. A. and Others v. Argentine Republic, ICSID Case
No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013, paras. 498 ~503.

(36) See Farouk Yala, The Notion of “Investment” in ICSID Case Law; A Drifting Jurisdictional Requirement?
Some “ Un-conventional” Thoughts on Salini, SGS and Mihaly, 22 Journal of International Arbitration (2005) , p. 125.

(37) See Tza Yap Shum v. Peru, ICSID Case No. ARB/07/6, Decision on Jurisdiction and Competence, 19 June
2009, paras. 150 ~ 153, 188.
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(38) See Czech v. European Media Ventures, [2007] EWHC 2851, 5 December 2007, paras.43 ~45; Renta 4 v.
Russia, SCC No.24/2007, Award on Preliminary Objections, 20 March 2009, paras. 28 ~39.

{39) See Berschader ». Russia, SCC Case No. 080/2004, Award, 21 April 2006, para. 153.

(40] See RoslnvestCo v. Russia, SCC Case No. V079/2005. Award on Jurisdiction, October 2007, para. 110.

(41] SR “BPEARRBEFREUER RS RBRETOEEMEH", (PihE¥) 2012 £
548, #1049 ~1051 |,

(42) See August Reinisch, How Narrow are Namrow Dispute Settlement Clauses in Investment Treaties?, 2 Journal of
International Dispute Settlement (2011), p.157.
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(44] See Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25 January 2000, paras. 36 ~
64; Teinver v. Argentina, ICSID Case No. ARB/09/1, Decision on Jurisdiction, 21 December 2012, paras. 159 ~ 186.
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