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WIFERMRE RO R JFA £ TR TE Y. ZEEPRERETR, BE BN
BOTXF BB PR R RS, R EHEMARTHRBEF VAR T HREEE A AR E XHR¥H
FHE WA R TR, BMERLWR, T BB AR 3 AR 8 E M BURB R Tiakas . (2

BRARRESENESmERIE, AUBRRE SREEZEGFXR AR, KET, KERS
LR B BT R AP AOE B X R E 4, T3 3 5 S B Fr gl A 3t 7R R E A7k
o IEFE I, FFE R MRBOA N BB RN BRTH RN L BN, P BB H TR S5
PRERRT , TARE E R BRI NF. SR MBITZEUEE AR, DR & WA R

¥ HEEE EHRIXSEFR, ALADRAHALELAE "BREFRFGTEIBARE" (13AFX029) &) M+ 4
FAHLMF T Z A" AR BEFLFTEEXTHTEASF UG TIRRAL" (2016GZGI44) th BB AR

(1) RE20I5 55K, LRAFGBDRATFHRTIAE 3304 7, £ LHARARABF £ (AT #4F BIT) AR LLRF
e A 8K HWE(A T M#R FTA), See UNCTAD, World Investment Report 2016, United Nations Publication, 2016, p. 101.

(2] See Krzysztof Pelec, Does the International Investment Regime Induce Frivolous Litigation?, http:/ssrn.com, last visit on 30
December 2016.

(3] See Zachary Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, pp. 32-38.
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A, 3 PL S VR R AEHEA T HE R R . — RN, IR HFH T F R IMUT R LB 5 IE L 1A
FRRIATRF , 8B R T 3R B AR FVRIA R R , AR A K17 D BRI M B VR , 3 R AR HHAH L A F B R
JER

SRR WP E IS A PR AR A R BT R = OB REA T U FRE=E CL RO BEEY
BEARRILEI SR, (O HIan, 7 Morris v. Australia £, EEITEFRA 7 (X EE) EHRMBAH T
R BUR B3 )T , SR AR HY, oh A e rP B A o A 55 B S0 T 6 A2 R A T A
FEWR KM T A B BRI 7] . 3 BT I 4R AL 2 W B o K T R R R PR P , BEoK
FEREE R E WA T T SRR R e B B e R . B2 BT B FA Al k£ E5E
BARFEMNR, REAEE SBARH LK FTA FIH R EEREF S RBE MRER, T
&% SHAH T BIT WESHBREMRER, 0, BEARFSHNIEANETELRE
B SR A s A 3K 18 P E B S MOCH T BIT B94RYT, MIER TR SR R R RE B, “Phikkbe”
RRIEE T AOBREEFARD, MNTESEHRIFA B FERR PN ARERRESEATER
REM T 5 s LB (BT B 4, R X BT S E R Z 8] AR B FR PR & 2 M R D) e, AE
NE TR ARERMMIFAE, TEXRERBEN TEXRKES, Fln, REFIBRRRATH R
FEO&E”, R VRE L5, B B 3hHER T KRB PERIER, AT, B ERERFEATA
FEERFTBRER. EYHFAT, BREEFTERGEEIEFRREANES N, B YA m R
VR M ZER B MR b, BB E MM RO AN B R R AT WRE SN, LR A Ao R £
SAEAVRR. AP, 5 =77 % Bl (third-party funding) SR HRBFHEE, Wi —S¥E TREE
IEIRIT . —RIBOLT , R ENEELCEM R R REEE VS BASTH
PEETFE BRI, BB =T RBNEHET , AREAE R EZE =07, IMERFEA
SREIRIEE FRIEMBETHEH . WSHNATEBRBL BT HRROPE L= RGER
5%, 06— SRR R E PRI R BB B R AR AT RE B R RIS (P

AT AT E T SF ERMINFRE, T ERE T ABERFNAERSAES, B,
A E AR AR R XTI E T 2 B4 0 B T B A0 1 SR B0 ) B 2, 7 AR SR AU T R i[RI I 7 3
HFRBIFAUOIE A . (BRI, B Y E BB AR M ke = 2o M VR A A R

BHE MW7 L T BRI AENRRENAR BN, S TREMRIE, BT EW

(4) FRANELBAMRAFENE RS A GAE ELNE MOLRFEAF,

(5] See Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12, Notice of Arbitration,
21 November 2011.

(6) ARAERAADFRREERTORLELGEM),CEFI2014 55 18, PBESERAF T BIT F 10 &4 FHH
S AN BFH—FTORTELEFAF —FLAAENHEBHREART O SR REBE, TEARME KO HBiBLI A
B BBENURFTRECNBERE, wEZIARARARFRFERDL, FURFTALSRBETARYIBRSBEER §i2
E PSR S o8 S XM

(7) AABR(EGRAAEGFEZFHTRLAH), FAFTHRERSSH (LFER)F 84 4%, B k4] g4 2013 F
B, % 39~50 A,

(8) ALKAR NFELARFFRTHESEARL AR, GEF)2007 £4 10 4,
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DA R A e B, AOE R AR R RET R AR E B vk, FREFRE, i
Tt 2R3 AT s P < SRR ™ (107, 7 24 3 okt A I AU BACORE 2 1R, 10 3 L o R 5 4
R0 B IO IXUBSE T 088/ BSUR 3 X 45 T B IE 2B, s BB X A SE BRI B T2 F IR
FIBEORTARES . B, BF AR T B H RN DA EER R EAERTR,

ZERERMBELHEFNREERIFNER

— B , BBk E R A TR AR AR TR SRR fE . EENERIET , BBl
HIE SBFFEITE TR, T TS BB SCRA R A rIEABESHEVRAT A TIAE FIt R [FIREs,
I e i e 0 1 BE A A AU A TR ) 1 ) R B SR R AR PR A T O IR B R E B B sk EE Y [
AR VR BEE R RE T R E BRI S B (L R AT R, LA
HRBFHAFIEL . BEMRIERT, LR MRER D S E W T E PRERERE
TRV, R B, B ERT I |

(—) B FPEREE B9 RIEY TR

it b, YT EREE R 2 8 S T HRAME S (BF E PR HE 5~ 4 ), HBRRR BB I sl 4 4 BT 4k 24
Bl WAL R 55 o 3 TR Z B HEAUEERE BUE AR AR AKAE B R T , BREER 24 T LI |,
AT, R MREREY KA SERLBURRRA LS W EEY KREF. SHPRENN, B
F PR “PhEkBE” BT A IR E R R E R T R B

PREX H R E W T NN RELGE A RPN RABRREE, MEXZEEE, MRS
T HREEE A R AR RR KRR EY K H AR E RS AT AN RIS RLT. (SRR
RN FREREL, ARENEESERRRTERRRFAN A, RMEBRERAN T “#
B BRBET BReR UEHBRERGSRMENENAE. ERHELT, SHHREANRE
HE AN RE BT TR RA, G R SR R8T R, EREE
LR T EEEERMI TR B, R ENTEI R ERR ERENRE REEMAERE
FET U, ERER ARSI, RERZ Y LB RN HIRE, AR RY
FHR BB IE “PRIRA” POk FTHh, E LU N B A E B E AR FERER, B 58 &
ARG B SR, ()

(9) BEEZRGBEMFIMET HEA, #lde, £ Yukos v. Russia % . Hulley v. Russia %, Veteran v. Russia & ¥, P 2
BRGBEEAHA S0 EL, EERAERLL, B AL R XBRE AL RA X DR H K 23k, 4, /£ Morris v. Australia K ¥,
HAERRKGRZRRA)BIRE PR 58Sk b,

(10) %% 5 (chilling effect) wLak AR A Y5 F E & (regulatory chill), # FAXF M R B #9314, See Gus Van Harten and Dayna
Nadine Scott, Investment Treaties and the Internal Vetting of Regulatory Proposals: A Case Study from Canada, Journal of International
Dispute Settlement, Vol. 7, 2016, pp. 92-116.

[11) AR[%10x08k « H 9 A Bk £ B kD, 8 F 0%, sk dRAL 2015 %08, B 348 W,

[12) £FHRFGHERIPTEMAOGRE A LLDIR(BHRETFETFTRAL S AEARSERP R HAMARL)(F B
F)2011 £ 5 200 F A BEREHARAY S BRBT L6 R4 ), CEFRE) 2011 £F 4 89, K25 (ICSID &L X T4
BZEBRMI—iF “RLRE ) BB ELERABREFEFADE 17557 38, LT XFHIRA 2010 518, % 78~105 Ro

(13]) See Tokios Tokeles v. Ukraine, [CSID Case No. ARB/02/18, Decision on Jurisdiction, 29 April 2004, para. 31; Aguas del Tunari
S.A. v. Bolivia, ICSID Case No. ARB/02/3, Decision on Jurisdiction, paras. 330-332; Saluka v. Czech, UNCITRAL, Partial Award, 17 March
2006, paras. 229-241; Yukos Universal Ltd. (Isle of Man) v. Russia Federation, PCA Case No. AA 227, Interim Award on Jurisdiction and
Admissibility, 30 November 2009, paras. 414-417.
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BHREMETE MRS MHBEN Y HKEARR LR, b TREFEREFN, X SR
TR BE T 2% BB A R, LIRS SR E RSB TRE. BRELRFRERF, A HREYT
TREREAL PATR AR AR T LS, MAAFREX R R LY TRARRE S — 23058 7 HA R H B
WE|J7, WA R FEE SRR E B AR, Y VKR E S RIE-EY RKER” MIER, AW
SRR ITEF R AR . 7R R, B A DR RUE B IR AR5, (B RE LA B
BB BREE AR RE BIAE S

(Z) B E IR A8 112 PR PP RN 938 F R 52

REGFAREE R $HE5 &2 RN RS REQOMIFTA , BRI §Z R4 SRR, fE
BEX R E AR AME AR AAZEN . BN EREN—EERFN, RFERTEER
EFREEER, WERFBREXRP ERRENERYEF A BURASRHRIER, (R, E8
M B, B RN A IE M AR FENF e R R AR R TR, 2R REREE
B BORARE EA REEFNAISS L AR RN AT £k

7E “Rompetrol 3" 1, & 5 JE W HURFR 1 38 A VRIE FREIAT 00 B AR 17 , (B fh R B A X
MR T RN E DAUEZ R, “BRAEFTFE A LA 5 R T 52 80E 01 vk R B BUR B9 BB 32
8, BN RER S TEEHALN B LA FIRIF R EMPERER . V'O7E “Saluka R b, ERBUN
Eik, ZEHEA Saluka BIEE QTN AL B MR ZRINETAR, RETA
B TCAUES | 22 H5HE 5L BIT XHE LR 5 FAPER, 77 WA S B0 8 BT AR A A B FIxT 372 Fr i it
Flo OB FREREEIA N SETTR AEIE R o i AR B BTN, LR I E R AR SR R B AR, ()
£ “Abaclat £ #1,6 J7 22 BARBAN S FRIERE T RAMPRIFTR, “FIRES T/ (TFA) 5
HRINREHA B EAREAESNRERF . FIREET, FIFAIRRRE ERGSR . TFA Rk E
SPRET A EE BRI A E AR R, (B FEERA S, BE AR EAR G R B AR 6k
BRBRARF LR BT LUHEE, T TFA KT ARE “EEE LW 2B, B AR E
HRIFERES, ()

HE YRR IR ER  BEERSF B A 8T S e 0 aT R 32 M BT dhd
R BE A2 P14 A E FoA AT 2 B SR I A AR PR F UM . (°°)7E “Phoenix 7 1, ik
FERRH, M ARERFF WA LR ARBRE ML NZZAF, HE—BRETHEA N FRRE
32 ICSID k. Fik, HREABRETAFIE “EBH” 5, MUEAN TRERKERN R IR

[14) See Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals, Cambridge University Press, 1993,
pp. 356-357.

{15] See Robert Kolb, General Principles of Procedural Law, in A Zimmermann et al {eds.), The Statute of the International Court of
Justice: A Commentary, Oxford University Press, 2012, p. 832.

[16]) See The Rompetrol Group v. Romania, ICSID Case No. ARB/06/3, Decision on Jurisdiction, para. 115.

(17) #ZE5#ABITE S HAHRTER “EAMEHR" RIFR, M XA SR ABITS 8 FHMRAAHRT LRI BR
K BRBERFASGZRIWE, THEPREBLALESEH 2, AREERTFAHEOHZHE T AL a0 HE25,

(18] See Saluka v. Czech, UNCITRAL, Partial Award, 17 March 2006, paras. 231-238.

[19] See Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5, Decision on Jurisdiction and Admissibility, 4 August
2011, paras. 642-659.

(20]) See John P. Gaffney, “Abuse of Process” in Investment Treaty Arbitration, Journal of World Investment and Trade, Vol. 11, No.
4, 2010, pp. 724-526; Eric De Brabandere, “Good Faith” , “Abuse of Process” and the Initiation of Investment Treaty Claims, Journal of
International Dispute Settlement, Vol. 3, 2012, pp. 723-624.
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A KR DL 6.5 55T BIT #2308 B MR 00 E b, B UL A 2 ICSID & #1 BIT Fririrm “8
%7, (27 “Mobil £” F, BN, BFEHE MF BRI B M7 R R EAT VAR
“BERATIZER” WATER “EAT , XBR T T REEE (D) nRZAITHE M2 RN,
B2HEBRTEEEN. Q43 “BRERW #1700 B HIETFHREBRFT R FTE MO ERITHUE “XF
ICSID A%5F1 BIT T EFRE R RIPA R R g, 2

A, 3 BRI A0S (ko AR T [ N R BAA RGP R BB A ISR T A A RE TR
SRR, &5, BRI AR T R AR R R AR IR B R SR B SRS
B . AN /D P B EETE B X S R N BT AR R R, DA H A BEAE 0 5% B Vid sk f Sz 4k B8 FLIK
ZHREN M AR EREREIRE, SRR E EFRBRENEIEFRE. 2 6mn,
7E “Pac Rim Cayman 3", “Tidewater ” fl “ConocoPhilips R~ H, PR E A A LGB HINE K AR
F, B TR iE A RGBT MER HiE AERB RN E 4 BRI R TR RN R A, BB iEAFE
BRABAMREAEF . PER, SEMREREEEFREFNEER B ARFN EKT
DL, BB KB HIRFAE LR ARBIFENIT N, BE, $FRE R 2 ARS8 RN ¢
AR R E EF RN R E R, 2 i, B E TR B RNt IRl B R AR
FEM LI PR D BAR , 2 TR I R 8 A0 R R R HE RGO KR

5 AP A, IR S AR R S BE RN S TRER TR, MR EX EEENSEF LA
JEN AR B AEUARGRRIMIFISR . B, BATTEN T2 ERERTZAFREHTE
WVFR “RZ2R” PUE, BRI IREHIBTRE , B AR E B s 2442 B g 30 ¥ & o iR sy
BURARF , AT R R E R AL B R AIET

= EREF RN R R ERENTRIL

7EEFFRR FRRAET, KOmFS EYFENREEREINR R NESE BRENER
W BRFmAERE. PROTE BFEENERFRETERREBE TAWHET H R RLAN
W, Hi, BT ARG BE B i T A RO R B PR TR, R AR R
ERBERARPHER BFE SR FmEUERIEE,

(—) B 8% KTEE

BRABREIRHRAZ - RS SHEFESIEFH NIRRT RAFRPH “BE”, MUKk #
R EAR RS RS RBAE RS, O LR R ERESSMIES O BT AR

{21]) See Phoenix Action v. Czech Republic, ICSID Case No. ARB/06/5, Award, para. 100, paras. 135-144,

(22]) Mobil v. Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, paras. 190-205.

(23) See Hervé Ascensio, Abuse of Process in International Investment Arbitration, Chinese Journal of International Law, Vol. 13,
No. 4, 2014, p. 782.

(24) See Pac Rim Cayman v. El Salvador, ICSID Case No. ARB/09/12, Decision on the Respondent’ s Jurisdictional Objections,
1 June 2012, paras. 2.99; Tidewater v. Venezuela, ICSID Case No. ARB/10/5, Decision on Jurisdiction, 8 February 2013, paras.160-198;
ConocoPhillips v. Venezuela, ICSID Case No. ARB/07/30, Decision on Jurisdiction and the Merits, 3 September 2013, paras. 267-279.

{25]) See Mark Feldman, Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration, ICSID Review-Foreign
Investment Law Journal, Vol. 27, 2012, p. 301.

(26) See SGS v. Pakistan, ICSID Case No. ARB/01/13, Decision on Jurisdiction, 6 August 2003, paras. 139-140; Petrobart v. Kyrgyz
Republic, SCC Case No. 126/2003, Final Award, 29 March 2005, pp. 69-72; GEA v. Ukraine, ICSID Case No. ARB/08/16, Award, 31 March
2011, paras. 143-157.
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H—, SRS BT EOR, — I “B” T B R FFEEE e BUl U & 5%
$¥IE. B0, PESZZEHIFHE BITH | £5 | 3HLE, “BR” RESFH - REFREZAS
— BB MEIEL 5 — R N R AR RE B RFHMER SR . BFERERBEFEARH
FERAGHA X8 SRR AR A XU 9 AR, 2%

K e AR E SRR € L2 5h. EHRE R AR A0BLR b | R e g BT HFRR
AR 250, ER R TR AR E XK. fli, PESSEHITHHE BIT 5 1 45 1
P ESHEKRE BIT 5 1 &5 | FHE, REAGFNTHE () URTHA—THE RS
TR — I BZIE N E R SHER MR 5 MR & R S8R, 2) NMEBEREEHE SR SR
HP=4 WA RARFEERNSERFRN EFHGZIHMRA 3 FUT RS FREFMEHA
MNP ET T R,

H= BERERBRENGHERE ., TBP, AOHREAR, FEREEERARR—TH™
RSB TR A, XN T R E AR IR TR AR BEREARRFHOREE . ik, AR NE
KRB AR AR R EE Z b i, PESHE BIT JEHE 1| FHHNE, “RIEFEN
BEMEH B xR TAE R SR EM R, b 2 5 Z R TR A — I LT
BE SRR TR — B, R M RATEID, KR SINEK FTA % 8.18 /&% 3 3N BB 5H
B FTA BEESE 3 WH 1 &5 2 FAE , it — L PR IR — T T BB SRR (B &
KR R AT TRt A, IR A BT SRR PR B A WAL R E P RVRH . OO e nt
B AR THBER, R T R E AL R TR AR PR s XU

(Z) g “BEE" KR

ERALERFEFANSBLETARENBEFERBRARF NI FRMTT. R, BHRA
SHRFENREZREEH TREEELIZZAF “REFRY” BEREELRIEARTHREF. N
TREERATNEBARERF, YN EE LERRIFRERFANZRATNRF . ML, 10T R
BRIt A E .

H— BTN HRER R E E L 25 BARSHIMGE FTASE 72 FAE , “A—HABEK A"
RIGKIES G ARBERLNA T, BERHEFAEERAAREHAES —HAETAL AR
R EMREE A RS, L 50% HEENEREFAREREZAN, B TEFAERR

[27) See CSOB v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision on Jurisdiction, 24 May 1999, paras. 88-91; Abaclat
and Others v. Argentine Republic, ICSID Case No. ARB/07/5, Decision on Jurisdiction and Admissibility, 4 August 2011, paras. 374-
378; Ambiente Ufficio S.p.A. and Others v. Argentine Republic, ICSID Case No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8
February 2013, paras. 498-503. '

(28) mrzs, PEHLEEAREBITE I AR I R PESBERAFHR 142 I R FEEREXBITE 1 &4 . FES
FHWEBITH 1 £F 1 PEERAXAZFTAR IR R 1A TASHEFTAL R ¥R 1 &£ TESHFAHFTARFTAAHL
Bl ELEENZAE, STREBEHEARALRGTRRTFLHE T 2008 FLEHBEMP ZARFY, AXPERTHLE
RORE ARG (P ERTHLEEARPIFEN H B §2405%E ), GEF AR Y2015 £ F 4 89; Norah Gallagher & Wenhua
Shan, Chinese Investment Treaties: Policies and Practice, Oxford University Press, 2009, pp. 31-34.

(29) 2010 %+ EBIT A% 1 &% 1 Ra4THRAGAL, FLELE((PERTRPHLELNER) M), H(E
FRaFEFA)F 18 K% 4 5, b E R F AR 2011 38, % 175 R,

(30) BBALmEXFTABRE 544 FTA HRAM, 44 T 2016 410 A 30 B EXEF, 65T 20154 12 A RAAK#EH
)5 sHsh A, See European Commission, http://ec.europa.ew/, last visit on 30 Dec. 2016.
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B w7, RIERE S B ERFEETE B ARSI IR R IR SRR NS R A AR AR ZRY
PR E . Bk, ZRA TELUKIEZRATFER T AR

YR, TR =TT AHERER T E & S SMBE T 45 24 1 (8] 97 28 FAE R . 340K
BERAERBETENTZE XL, DRGSR KR RS2 AR BEE |, MR 44
X E AR ERKE TEI#H RN ENAB AR R MR T ENTLZRNE Gl 168 B
FARE" W=, EEUBRRALORARZHETEE L. R\ZEFNGHIT, 2T EFRENR
RARRAA S 2R EER 10%, X LR FTE LH ZHERRIEH “IREA R, RRAEHERE
BEAEFAEER 2, T B FAER 2 A TR TSR ERAEMER . O

H_, MAELEREER. SEHRZTARANR, EERBLERATREBELRRAF R
BFERAF LB, RERRTIEARERIEURIMRENIAT, 7 “Plama R” #, /P8
FE R4 29 B0 LA R E 45 1 5 AT IR B ALK, T BB AR EERAAW RS, P&
“Yukos 5" 1, PR A 4 44 B T TE48 45 T HO 7 28 i B (U PR T SR AR, AR B3R BT il
i, FI AR T EE 4 R A R PR BE X RO ERE . U R MR P B PR IR A B 4
A EBER, HIAFRBFLT,

Hitt, 4 BH W BT KL P EFIEW B R BRI R . RAARRBEEETaRE:(1)
BEERAREEERANRR, MEEARE EES B MERMFR, FlIn, BKE 588 FTA A
T RO SR K, 0 o T A AT B BE 4 o, iR E BB Ry B B RS ST BB R0 S
B PEREE “D 2 R4 . Q) WRELRENXREFEHIEGFAERERIKEEEREHNZE
For Al (3)BARASE IR R L& 3 A RAZ R B0 & o (9 BIH AR E B W AR R X 25 ST A Rl 4 725
HERERAEH RS, Flin, BEPESNEX BITH 16 ZHHE, HFAEERERDSMFREF
ZIEH) AT E” R R AT R T i A E R R EER R EERNE R A,

(=) B3 “BR SR HEE

BHRRAAWEL R PR" EWER, R EVFER R AR TSR, T R R M4
R , 45 24 [ v Rl A IE | 6 T ¥ SR PR AT e RO B i

H—, B “EAERSER %L, AORRFARFERERHSREE FX" PR
BT T BEMEMSREL R, X—RZHRRATREESRFTERRERY RERBEL
A5 HFm(INE R ERERIBERES R B AT BLEZMRRTRES ZHEFR
B, 45 29 B BRI P B R SRR E A KB R R FA LS WP, Hlin, hES5 5558
BIT % 12 &5 2 FME , BFEFETHRERE “ERADEL 2 XEL IR, HEE BHEITHX
SMr=EHPU FERRHR, X—RRRE T REERIERAF IR FRAOBLIRRE .

H7 el e SO s e 55 (R FimE R e v R R 25 ARGAEIET
RABEREARM A EHRFER, BN, WEESTHHBIT % 10 &5 4 FE, E R THREE

[31) See Roos van Os & Roeline Knottnerus, Dutch Bilateral Investment Treaties: A Gateway to “Treaty Shopping” for Investment
Protection by Multinational Companies, Amsterdam, SOMO, 2011, pp. 28-29.

{32) See Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 February 2005,
paras. 155-165.

(33) FRI#7#E (13 ), Yukos Universal Ltd.(Isle of Man) v. Russian Federation ¥ , % 441 ~443 & . % 456 ~ 459 &,
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BB E R A KA MR 64 i, AR RSB T M. RESSHE BIT F44ME, BHTE
e 2 s MFEARTHER, RIEXMSFEAER T ERFEXFSNRERGFENS.
P HERFTES 15 &5 12 FHE , FRFEMBRERAE R TR THIRT=BURA (5 SR EE
iR Bk g g

(5] A SR B IE T 5 B B A TR B R PR ARE B SR U A AR R R, P EEBKFIT FTA 5 9
B 2 AR5 2 FOE AR B R P B WEIRERTE R Z Hil2 120 B JCHEE S RE Aok, U /i 75 ol
R BIARFAR, EHRBFTER TAZSE 3 KT LS HHh, 765 9 B4 11 K 4 KEHE,
— T RE IR A R T AIHBRR 2 FE AFLERRA BT SR A A3 BIRRTEHE,
ARAEAAT T T IFFRXR. ATH, PESEAHIE FTA B{FEARIFEFEERE N FRERER
559 25 3 A NS (AN ERAENE) BB, M HE5E A SR EEETASF5 Birk
BRI R B S IR M. HRIRS M IE A A B R T R MRS E, o THRE
FW AR P REF T REM: .

. 2 F R REFIRNANTE

BIEAPERR B B A NRE Pt RG], IR FEEBE RS HRBEFH N, MAERR
BERRBNRLUF. WELRIE, — T , B H AT 5 Ml P 5 3 A Fr D A AR [ A B A A 4, T
HRESERNERURFEER IV HELERE KEMRITE; 5 —0\, ERE R EAREF T
T REERZARGREF X ARERNARERT R, FHit, ERROEERARHA D, HA
E A B R AR R O 8 BT B RE R R FULH, A R E SN E
Ty FH L MR T A B A

(—) BRILFRBTE R0

HRYREEBRFEARORE, KiEEERZBRI R RS0 E T & &4, B7ESE
B, R EEELE AR ERFNERNANR, REREEEFR. M, HFHREFLEH P
B PERAT B R4 R AN B A AER BRI LRSS, RAMERENIERG 8%
HATTFERF AR Flmn, FESINEX BIT 2 23 KHE , REWH RS 21 RATILEMSERZ S
AL M — 5%, MIEE A 4 E X R RIRIE TR . RIEEF, B F KRBT B R TR AR
R TEF, N FRE. SR, %24 E R BEMSRESIiA s R &0, URXRESLE
FERPR G PR I AR 1R o

B, h A E O PR VR IE AR HEAT R A R, tedn, 3B E DR AT R AR E BE AR E A
Bl IFRR AR R IFIES . BREFEHERBRNMARER, A AEETE RIS
A1) , B L B Rl PR MM —E HARRAURIRBTAL, JUU T ek S B T 3 TR AR M AR ER S 13, 00,
HE5BFGR BIT 56 12 &356 2 FO0E , WA SR RITR, Fimtt R E N EDERZPRET 6 M HE
SR A ITEZ BEMAREEN S, AN BNEAN T FER () FmEERZROV L
FRAMERT. ()8 —FhBFERER M RRUARAEMIARMRZRK, ) S EBRIFRIF LM%
BIRGE, (4) B F R RIERB 0SS, % 13 K58 7RUHE, BRET THEREE
B YRB T E R PR N HEART 3 FABF R AR Xele x5 H R iIFFN
REHSTTRE AR TRAERREE TR

HR, G E A B8 R B BT E Pk B, B IL BB E R URE LR SR R A TR
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B 5 M RS O E VR, 7B O A3 B R AW E Z RS AR B HE A8, W
AR ARER” MESR R ETE VTS E B PR DU FE LR . BT ESRMBEA I 2
B 14307 MRIRHHR B R B FH =454, BT E RS ESTHRIFA R Gk
W VIR R R R B HERR LA, T BRIk 43R 43K ST AR “REie” , RE M bRt 5 E bR
BRETH R REE i MR, AR EEAN FHEEMER, MMRER. i “EROER, ik
Bk 4K FRERY 1E BT & R BT i M o FE BR PRk B, ZEARSE MR TR ARHA P, G E
ARERE Bk, COMBARSRR “B B O, IXHZEARE LT B R4
— R AE S B R IR A A 57— I ENEBEECE BRI, NGRS R AR, B %
B A A B R IS S T BT IR At S m AR IR AR F o

(D) BEBERERERSF

BRERERESRZ REERE B BRAE B ARIFE, B TTK R RAN AREF N RE
EE RSNRE S , ANTIZRISA RIBR A ZEE , IR E ERER , REERNENEEREMAL .
Wy 1 R0 SRR, B 2 ] BE N L BUR BB = A PRREAR N . BRI, i P R e A AN B B B
BIRER, RREAEEF R BARTHRAGEIHNEERY,

HEHFERFEERIEFIHFAELE, (BREEBEERAYYE 294 55 1 TS, R RBEREMN
Z—FHREE A EshiE, HiE T AR KR EM R FREET, SEREVAIEHERS
PRE, PRBrEkEh B NP I T B R R R T s IR IE A A R A, B RIXT IR SRR
BUER I —H 891730 (BRMABLAL) 5 35 &5 3 5HE , iRBKMARGEBCIANAN NIFER 1T
AAEBGE P A BB Z R SE M BT SRR A, IR AN M EAATZE, HER
BEAPER DB, MR BT PR B A R IR RIS E . #140,7E “Methanex 37 H, EEIA K A
IR B AT E S, BE AR BB Z AR 524 MR AR, MR BE N SR R B B
BELIFEASLATZEE, BRI, NAFTA 5 UNCITRAL /#4100 1 7 B 5 et o
AR, R A R EBUR AU ZERI 4 B Y BB 6 B i A BORIE . OB STk, N T bk
K P R R, 2 E7E 2004 48 BIT ARSI A THREFERF, PR BFE 20124
BIT {EA BRI THRE ., ZIEAE 284 FHE, gikERE B AT ENIFEHIEERE L
Rl RS R BUFTE , W PRERG Z R BUE R AR A EFH TR E ., EEFIZRNE, PE
FEN IR SE AR T, SRR R IR e s B, FF A . 4SS 28.5 RUEME , IR E
FEMPEREERALIE 45 B AR R, NRRER MR RS 28.4 KW F I RB R FVGEH HERE
KRR RN, MPERBER EEHIFEERE 150 B AR IMERRESRIR . X—HEEEEHE
BB R AP BT REL, 7

2006 4E{& 1T B ICSID fF#RFLM 58 415 AR T “H B Z HEKHE” (manifestly without
legal merit) RINHREFERT . HPHE, RIELESF ATAE, SN LE - FEMPBRERLE
30 BN, R ARE T RIFEZRT, X TR iIREH B Z K BN RN, BRYE MR

(34) See UNCTAD, Investor-State Dispute Settlement: A Sequel, 2014, p. 178.

(35]) See Methanex Corporation v. United States, NAFTA/UNCITRAL, Partial Award, 7 August 2002, para. 109, patas. 122-126.

(36) See M. Potesta and M. Sobat, Frivolous Claims in International Adjudication a Study of ICSID Rule 41(5) and of Procedures of
Other Courts and Tribunals to Dismiss Claims Summarily, Journal of International Dispute Settlement, Vol. 3,2012, p. 160.

(37) #i, $B 554 2 BIT. 2B 5 EX BIT. AR 54K FTA 2B 55 A FTA. £ B 5 F £ FTA ¥,
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FTREVRAR B B R UUR IR . TS T HE RIS USRI Z R B ILG , N & T Rt
s TG 1] 2428 5 S HOW R I E . REEESENEEEA S 1CSID LN i i
FERER EEIRFE R, BN EERTFR EEGE LB, 4FEFER T REER G,
BUEVEN B SIH 5258 Ao B0, “Pac Rim Cayman 27 3& F ICSID #3000, 5 A BB £ EH Y
HF M FTA(CAFTA) X BE/R LS IRER T ME. T¥/RILERHE CAFTA 5 10.20 £&5 30 T HRER I
TR BRI AR E B E] B TE AN ki . PERBE AR IATT CAFTA R SR F I 56E AT ICSID
PR RERF, B RERE T EE/RLSHHREF K, COMEEERNR,2016 £ 7 NS S5
B FTA .BXH SNEK FTA B4 TR, FBHAIE T “B B2 @ kiE” | T LR
(unfounded as a matter of law) BIXURERIWAERF . B RIFHIFEEMRERLG 30 HRRHx%
F 7 IRIE A B8 SRR IE M R, TS & R EZE R A BRI A BR 4R H e T X 5 VR i
HAEEE A REAHRRAOIFENR . T TFHHRNEBFENXR REBLANFHEERE
B AEFEGELINERTES. VR, KAFRBIMTRE K40 BBZ @K ENFRS
Tows e E AR YR TR IR LB B AR , BRI, AfaT A XU RUGE RS 5 SERR A — B AL R B o

P R IR T B R 3K [E] B i = R AR R SR e R A B VRIS, DUB IR, (H WS B
FRAE T SERU B T ARk ANl SR R AE R F . (Y07 “Trans-Global 7 1, ICSID fhERA1 )55
41.5 ZRUVBFEREABRE, MRENRN, ZRVGEFRE T — NStk HEREIFE “HEW
B B, HARS A5 A BRI, R RMERZ THIREMNFWN, BiE AR ERERS
SR F PR EENYLS, R R AR TEEAA" AEEY HEARXRTATFSAIESSE.
A B SAREA BRI B 5 kIR, EERENH, ABNFICRAE RIEF R E
R, B AR T HRNERK, PRI M HARES B T RS RSB AIAT . &
A H1k ,{UFH “Global Trading £” . “RSM £~ il “ZHIFPER” SHRETLE E THIFEKES
415 ZBR I FEK, I “Rafat 7, “PNG E”. “MOL £” #l “Green Energy £~ 1, fh#RE
WEE T SREN PSRRI EK, ()

(38]) See Pac Rim Cayman v. El Salvador, ICSID Case No. ARB/09/12, Decision on the Respondent’ s Preliminary Objections Under
CAFTA Articles 10.20.4 and 10.20.5, 2 August 2010, paras. 81-85, paras.255-258.

(39]) See European Commission, Online Public Consultation on Investment Protection and Investor-to-state Dispute Settlement (ISDS)
in the Transatlantic Trade and Investment Partnership Agreement (TTIP), 13 January 2015, p. 115.

(40) AR Z((ICSID MM HMA ) F 415) FIMBELER ), AL 5 (BHREFEFA)E 1945 38, b7 LF
HiRAL 2012 08, 8 73 W,

{41) See Trans-Global Petroleum v. Jordan, ICSID Case No. ARB/ 07/ 25, The Tribunal’ s Decision on the Respondent’ s Objection
Under Rule 41(5) of the ICSID Arbitration Rules, 12 May 2008, para. 88, para.92, para.124. £4 X% 2009 5 3 A 2 B st F3lk KA ff
i, A IR IE ICSID PN F 43 £8 2 3K T Hh

(42]) Global Trading R HEKE P HALRKIFE L THAGHEELSRARE TERL, AR FEABEZ L2 KIE, RIME
WHREBREPHFANGRITESELFRBLNEER, EEAMHH ALV RS SARIE, "SR TRERL PHAGWY
BRERETPHBITEIATHIFNAEEK, BERASH2 24443, See Global Trading Resource v. Ukraine, ICSID Case No.
ARB/ 09/ 11, Award, 23 November 2010; RSM Production Corporation v. Grenada, ICSID Case No. ARB/ 10 /6, Award, 10 December 2010;
Ansung Housing Co. Ltd. v. People’ s Republic of China, ICSID Case No. ARB/14/25/, Award, 9 March 2017.

{43]) See Rafat v. Indonesia, ICSID Case No. ARB/ 11/ 13, Award on Jurisdiction, 16 July 2013; PNG v. Papua New Guinea, ICSID
Case No. ARB/13/33, 28 October 2014; MOL v. Croatia, ICSID Case No. ARB/13/32, 2 December 2014; Transglobal Green Energy v.
Panama, ICSID Case No. ARB/ 13 /28, Decision on the Admissibility of Respondent’ s Preliminary Objection Under Rule 41(5) of the
Arbitration Rules, 17 March 2015.
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REYE R UR T RN PR E T B B 5 E W IFE KR E TR EE , (B R E s
EAIZEF LR GRREE/MEMB AR, X 5 HA R AP AT, B AR R ETNG 8
FMIRIT AR R L, REFFEXMERE AT, ERREEXR, BEHRENRERNE
RAEWMEREESERFPREEXURN, MEEHIFENRERN ERERIEHERF. BT
FHO-HRE R IR ST B AT E BR A BRSO AP R 5 s 38 [ B9 & i R
8, (HX — B AR K R 45 s R P R 2 (8], 2R PRSI PR . RN 4 iR
@ R R OGR R , /0 T0B MR P IE A BRI

(=) ERMIF AR AR A

BHEHUT A TR HANE T B E KR, BMER R EWVFER R, SrETRT
BORIAT BRI PR AR . B0, M T ER PR R4 B URIA 2) PR AR I 3% FI S 1935 2 800
FEIL, FEEHEZET 3 000 TERIT, Hb, BITHRA L T 80%, & A fMEBRFHRA%ER
B GBS, (REER , RE SR RERE B S5 A HERIA B, S8 5 &
£ B ERRITERE, CEXHRH TR EENEIRTH,

i, — B ERFRER R RAPHE MBI NFERIN R RIFIMENSE PR %
BHEZE., EE 2012 4F BIT {5458 28.6 FHE , FERER GV FIGTRIE, (T IB R E
BEVF A R RIS RN X M S ERAREITRA, EREEE MBI, RN %
EHEFRIFERE IR R INERRE, N Am Oy R 5 EiFetla. X, FES
FPE2Z FTA 56 154 & P ESBKFE FTA 5 9 5 16 KB, FRET B IAME- R 7 R H
R R ARENSERFAMENEA., e R IRE S E, MREN Y% R iiE
FRIFEREGEIR TR IURFRLE XM BT KRR, R S A S T RIS A R
RELMOILS, REXLEHE, RBOFRT WFESRRUER RS S5 Z B KER, FRER
BEHEAHEBRFOGRZA. SHARERHFBEHREN. SZAFANE KEESEEHN—&
BB AR 2N IR R R BE R R ORI B A . BRE 5 hNE K FTA 4 8.39 & . BKE SR
FTA R ES 3 1E 27 {ZHE, MRENBE W ABAEREFHH, RIFRASEMeHERA
N 24l MO AR, RIEMBRES BIFEEERE N EASE, A, BRE 5 FTA 8 22 &
HHE T B IR AR, BMnA 4 EE A B IEA TR BT PR E PR B AT e , b
BELFERATERFFEAN SRR RBEATUHR, WRPFEAEMREERBMRE 30 H
W ER PR EE TR B EL A A PR IR BB IR AL HAMR , M BRE T e T LS X I REF . X—HEBHF
TFMHEEENBRRFN SR, AR BAMNME IS, —FH, MRBETEE P PRIF
BRERREY, REMER L AHERENAR A ; 5 — 0, REFENF A A ERT
BE, PR BT AR E HRIB R A AR A . DU R 2 AR B L e 8 IR B R
EREF, BT ITHBEREA AR NEFIRENE., AEERLERARE RN BRA%ES
FUI , BB T MORAT R SR VR B B fh R 3, T gk R MOR i EAURIBE R H i 3. (Y8

(44) See David Gaukrodger & Kathryn Gordon, Investor-State Dispute Settlement: A Scoping Paper for the Investment Policy
Community, OECD Working Papers on International Investment, No. 2012/3, 2012, p. 19.

[45) See Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, Oxford University Press, 2012, p- 299.

(46) See Tsai-fang Chen, Deterring Frivolous Challenges in Investor-State Dispute Settlement, Contemporary Asia Arbitration
Journal, Vol. 8, 2015, p. 75.
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WIS AT RERFN “FERE" RN, REEE 2 R LRI,

(19) BA%A 4R 20 B B iR IEAR

BRARERRERIFRERNRR, RKiE RN BT L85 S 2 R H MR, E50F
FEEGHETLRFER. MRAEFEAHRE T LEGAERERF, NEIFREEE3hixE
FXREHGPRIFFETFUFRE . 2E%20E M ARIFFERD IR, BT RIS x RERETH LR
PUE R, A RIUA— B AR AR RAL

— R R AAREEEETHE T 51 B85 BRI AE LRI EILH] , X — L R F R
HiltE S LAk R 2 B, AT SE B ARG 20 E X R IF R R et g i8EF . BT S :(1)
BERGYHERERT . REZEF, ERFTEERPRE, 2549 ERENFRITELT
FEMSUE, Flan, P ESEHRLIE BIT % 14 HFAE , FER BB S BUR R B MR 20T, R E
DTS Z B IE R B SR R RAREE MBI FEVIR, #B)5, a0 EEILX
HATRER , AR TE 6 T A WRBERER A BRIA Bl — BB SUA B I 15 HE SIEMCTE 6 , B & B AT
R PEER. Q) FBRGNERERF. SREMREFYRIFEETN, BT HRESR L5+
1R, S 2 sk AR N BRI, Flan, P ESMER BIT 55 20 &5 2 FHUE , YR FRE
U718 [ ) S Rl B R A AU BRET , (RERBERY = AR R , M4 £ 007 FR K T LRI A H Rk
o BRI LRI E ST PRERA LW, IR L X5 PE SRl # HE P BH B R T E
VR A UYL S R BB 5T Ui o

B HAELFRENS, REETERSEGFAHEMN T RENFRITFET UL, 2%
HE-BFAZAARTRFEERLZFE, UEHENGRERR R, XA RIS BT E
AMIREREHR T 2 TEE, FEEEHE, MRAFFAENERE QEMFETLURE, WER
PR EE 2 ST BRFIBOK S 2 BB I , SR APBRAE At Sr 89 FEBUA LRSS = 7 S S R L FAE R
£ZPIMRH . Bk, A EILEFRRFIH EREEAEZL, TR T &/ B R SO S
DEBCAEUBREIR, (s, EXT A IR E R E A TR IR , N4 E AEHIRR AR BEA AL
— B RE , AR i B B AR R

ZGARFARBIHOEERFEMSERRERFERNEER R, BRENARITFERES
HRFEAT AT BEEATRRARALEFHFREFEY R RAKNBRE, RIE(ERARLE
AYINE 31 K5 3 RHE , A EIE AR R FAMGEE , BAAPUE LA R, R, R
IR SLER T, 45 2 R AR AUE B T PR B BREE AR R, FE R R AR RAU I LR T R
BB RE ., (CHEMPBER K, AR R HREF P EbRsE SR E , 42 B RA AT RE R IE
Lt FEAR T H AR LA BRI R . B4, 7E “Sanum 7 w1, fPEREE  FTN3E L IFBBEEAR AT H BT
XfrE 524 BIT MERATHERITFEHRAERE, AETE 52 BIT EATHERN,

AT R MM EE T4 2 E AR R, AT R A A P AR AR A E AR R R SR BSR4

(47) R#iE(39), b eHL, £ 116 Ao

(48] See Anthea Roberts, Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States, American Journal of
International Law, Vol. 104, No. 2, 2010, p. 179.

(49) See Sanum Investments Ltd. v. The Laos Democratic People’ s Republic, UNCITRAL Case, Award on Jurisdiction, 13
December 2013; Government of the Lao People’ s Democratic Republic v. Sanum Investments Ltd.,[ 2016 ]SGCA 57, 20 January 2015, 29
September 2016.
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FRSHABERNBERYE, B, PESEAFE FTA 5 9 256 18 £% 2 00 , W B B K H
RAEEH A AMNA D ER —E RRRILRRE , B EE#THRELN SR PRERRYL
I, R R ERBIRLFNF & ZFLFRE . (ER, A3 FRH 84 20 E R BAU R AT 85 K LA
R UL AL BHMRK . O GAET RBEARARN, ERERERE N HRITE,
B ki E R BT , OB S BRI SR R BUA L , A R A BB E AR BULHEER

IR TG , 4 24 [ A AR 38 P ) L FE Rl E R 2 B — e R MRl . B G, AR EBRIEAR
BEREAHRARRUBATRRMG, XEEBRBFRERNELZR, HR, N TFEERETHM
BRM, 2 BFERAUNTE N TR MBI X HERF M FRIME BB RRERNRA AR
1. Bltn, E5EREE BIT 5 17 FAE , EHREFH, NS WUBA— T HIER, RENER
G RS F WA RN AR ME LK. AT MAEXEREBHEH 60 B, MARERZXT
BRI BB E , TR S REX MEERA AW 1. MREFADTHE 60 H ARBEEHRE,
PRI AR HIRE . B)E , FAERBARRABRERIABUFZLZBE, B, Mk 2007
4 BIT JEARE , AT RBREARIEKS T RN R A KK OB, M rRERE R, 2
&, BB R AEH R ABRPORBIRAE KR BRI FKo

ER

ISR, B B R R AR R OISR K, B E R AREREE T E S H E S5
BRI E, iLEFRE 3BT AR AP E TR Z Bk, MR AERILE A RSER 20
FIFIERER EMLE R BOAMLRE Zr R R im B R IS B I WE A R MR AR B
ROHIBE , AT D A R BEE , EIN R BRG] Blan, X E ERBERHBR R R E LR ARBEFEN
HERPRY BRI MBS, OV

YRR P EE R A AR B Ak b K ERXE S 643 B 25050 8, R 89 &2 R HMPELH
AIBCEVRR B 53X — Rl s S MAHIC AL . BEZR BRI AEE RSN 72 , BB AN E
VAW AR R, ATTSE R HEM B R SAREEAH ENNSEYE. RGBT RLR
Hh  RREFHRAMBEBUERY, FENLRSERE BT R A, S RIRHESI BT E T
WRMBENHRNER, EOHERANERTERF ARARENZLVHN, FLEHELUT
TR,

B, ARERUTHE ST RF R Z B IREGERPE, bTIERERAMER LR
B, (AR N MEIFE R T RIE VAR ERE 0. B, 7T 8B BURE B VAR RIF
BRI PREA T UERASISHEE . N T RBEVFAE 52 e BUR M, 4529 BN
FEB B 24P o M RE TR AN VR R AL s AR vERIIE 51 BBl Ir 5 S BT IR AR R, BEm
B AAETREIRATREN EE, RRE" M BRRR" EE , W5 ERET B R ARG

(50) ARFRR (BFREAHEFHFLYRRE. XS5 ) (LRI EXRFERIR)2016 5 58, KA (BRBFEHE
RTH LY BREAMT), (AREE)2015 55 6 8,

(51) 2BALSBREH—BESHMRASDS) 9B K F ATk, ‘Bt ISDS 9B £ WA & £ B FHoIH4L ISDS L8
W 2% R %, See Office of the U.S. Trade Representative, Fact Sheet: Investor-State Dispute Settlement (ISDS), https://ustr.gov/about-
us/policy-offices/press-office/fact-sheets/2015/march/investor-state-dispute-settlement-isds, last visit on 30 December 2016. Bk 8.4 3 7
B4 PSR FIE A AR R R SR T A B A ISDS”, Bk E it iTe B E, RAWE(39),kELRS,
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SIA LIRHLETIR 8. EIRPIA AT IE EUE AR ERENEE , £ — B E L ARMRE
STMEVRTER S BT, (B S E IR RE SRR 7 SR A akA , T B S &30 EVRBLIZRE9E 3 000
B FTRA EEF R, MRBEAY, IR BN “RBREF D", A E K XX T
FA BT MBERER . Bk, T EFVIRAERZE S . SFAENRE T RAELKRILIR,
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(FiEsmit . &)

[52]) See Stefanie Schacherer, TPP, CETA and TTIP Between Innovation and Consolidation - Resolving Investor-State Disputes
Under Mega-regionals, Journal of International Dispute Settlement, Vol. 7, 2016, p. 628.
(53] ARt (B8 TTIP B S b R 5K 59 %), (R REH)2016 % 6 4.
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